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. Introduction

A new debate over the desth pendlty is raging in the United States* Until now, the focus of that
debate has been the fairness of particular capital convictions and sentences. This Report addresses a
different and broader question: the reliability—indeed, the bar e rationality—of the death penalty
system as a whole. It asks whether the mistakes and miscarriages of justice known to have been made
inindividua capital cases” are isolated, or common? The answer provided by our study of 5,760 capital
sentences and 4,578 apped s is that seriouser ror—error subgtantialy undermining the religbility of capital
verdicts— has reached epidemic proportions throughout our desth pendty system. M or e than two out
of every three capital judgments reviewed by the courts during the 23-year study period were
found to be seriously flawed

Americans seem to be of two minds about the degth pendty.® In the last severd years, executions
have risen steeply, reaching a 50-year high.* Two-thirds of the public support the pendlty.®

Two-thirds support, however, represents asteady decline from the four-fifths of the population thet
supported the pendlty only six years ago, leaving support for capital punishment at a 20-year low.® When
life without paroleis proposed as an dternative, support for the penaty drops even more—often below a
majority.” Grants of executive clemency reached a 20-year high in 1999.2

In 1999 and 2000, Governors, attorneys generd and legidatorsin Alabama, Arizona, Horida, and

Tennessee have fought high-profile campaigns to speed up and increase the number of executions.’
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In the same period, however:

. The Republican Governor of 1llinois, with support from a mgority of the electorate, declared a
moratorium on executions in the state.™

. The Nebraska Legidaure did the same. Although the governor vetoed the legidation, the
Legidature appropriated money for a comprehensive study of the even-handedness of the Sate's
exercise of capita punishment.™ Similar studies have since been ordered by the Chief Justice, task
forces of both houses of the state legidature and the Governor of 11lincis? and aso the Governors
of Indiana and Maryland and the Attorney Genera of the United States.™®

. Serious campaigns to abolish the death pendlty are under way in New Hampshire™ and (with the
support of the Governor and a popular former Republican Senator) in Oregon.*’

. The Horida Supreme Court and Mississppi Legidature have recently acted to improve the qudity
of counsd in capita cases,™® and bills aming to do the same and to improve capita prisoners
accessto DNA evidence have been introduced in both houses of the United States Congress, with
bipartisan sponsorship.*®

. Obsarversin theWall Sreet Journal, New York Times Magazine, and Salon and on ABC This
Week see“atectonic shift in the politics of the deeth pendty "% In April 2000 aone, George Will%
and Rev. Pat Robertson—both strong death pendty supporters—expressed doubts about the
manner in which government officias carry out the pendty in the United States, and Robertson
advocated amoratorium on Meet the Press.®
Fuding these competing initictives are two beliefs aout the death pendty. One is that death

sentences move too dowly from impaosition to execution, undermining deterrence and retribution, subjecting
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our crimina laws and courts to ridicule, and incressing the agony of victims® The other is that death
sentences are fraught with error, causing justice too often to miscarry, and subjecting innocent and other
undeserving defendants—mainly, the poor and racia minorities— to execution.

Some observers attribute these seemingly conflicting events and opinions to “America’s
schizophrenia—we believe in the death penalty, but shrink from it as applied.”? These views may not
conflict, however, and Americans who hold both may not be irrationd. 1t may be that capital sentences
spend too much time under review and that they are fraught with disturbing amounts of error. Indeed, it may
be that capital sentences spend so much time under and awaiting judicial review precisdy because
they are so persistently and systematically fraught with alarming amounts of error. That is the
conclusion to which we are led by a study of dl 4,578 capitd sentences that werefindly reviewed by ate
direct apped courts, 248 gate post-conviction reversals of capitd judgments, and al 599 capitd sentences

that were finally reviewed by federal habeas corpus courts between 1973 and 1995.°

[1.  Summary of Central Findings

In Furman v. Georgia®’ in 1972, the Supreme Court reversed dl existing capital statutes and
deeth sentences. The modern death-sentencing era began the next year with the implementation of new
capitd datutes designed to satisfy Furman. Unfortunately, no central repository of detailed information
on post-Furman deeth sentences exists?® In order to collect that information, we undertook a painstaking
search, beginning in 1991 and accederating in 1995, of dl published sate and federd judicid opinionsin the
U.S. conducting direct and habeas review of state capita judgments, and many of the available opinions

conducting state post-conviction review of those judgments. We then (1) checked and catalogued dl the
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cases the opinions reveded, and (2) collected hundreds of items of information about each case from the

published decisons and the NAACP Legd Defense Fund' s quarterly deeth row census, and (3) tabulated

the results®
Nine years in the making, our centrd findings thus far are these:

. Between 1973 and 1995, approximately 5,760 desth sentences were imposed in the U.S* Only
313 (5.4%; onein 19) of those resulted in an execution during the period

. Of the 5,760 deeth sentences imposed in the study period, 4,578 (79%) werefindly reviewed on
“direct apped” by a state high court> Of those, 1,885 (41%: over two out of five) were thrown
out because of “serious error,” i.e., error that the reviewing court concludes has serioudy
undermined the reliability of the outcome or otherwise “harmed” the defendant.

. Nearly dl of the remaining death sentences were then inspected by state post-conviction courts®
Our datareved that State post-conviction review is an important source of review in states such as
Florida, Georgia, Indiana, Maryland, Mississppi, North Carolina, and Tennessee® In Maryland,
a least 52% of capita judgments reviewed on state pogt-conviction during the study period were
overturned due to serious error; the same was true of at least 25% of the capital judgments thet
were similarly reviewed in Indiana, and at least 20% of those reviewed in Mississippi.*

. Of the death sentences that survived state direct and post-conviction review, 599 were findly
reviewed in afirst habeas corpus petition during the 23-year study period.*” Of those 599, 237
(40%; two out of five) were overturned due to serious error.®

. The“ overall successrate’ of capitd judgments undergoing judicid ingpection, and its converse,
the“overall error-rate,” arecrudd factorsin assessng the effectiveness of the capita punishment

4
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system. The “overal success ra€’ is the proportion of capitd judgments that underwent, and
passed, the three-stage judicid ingpection process during the study period. The “overal error
rate’ isthe reverse: the proportion of fully reviewed capita judgments that wereoverturned a one

of the three stages due to serious error.** Nationally, over the entire 1973-1995 period, the

overall error-ratein our capital punishment system was 68%.%

. “Serious error” is error that substantially undermines the reliability of the guilt finding or
death sentence imposed at trial.** Each instance of that error warrants public concern. The
most common errors are (1) egregioudy incompetent defense lawyering (accounting for
37% of the gate post-conviction reversds), and (2) prosecutorial suppression of evidence that
the defendant is innocent or does not deserve the death penalty (accounting for another
16% —19%, when dl forms of law enforcement misconduct are considered).*? Asistrue of other
violations, these two count as “serious’ and warrant reversal only when there is a reasonable
probability that, but for the responsible actor’s miscues, the outcome of the trial would have
been different.”

. The seriousness of these errorsis aso reveded by what happens on retrid, when the errors are
cured. In our state post-conviction study, an astonishing 82% (247 out of 301) of the capital
judgmentsthat werereversed werereplaced on retrial with a sentenceless than death, or
no sentence at all.* In the latter regard, 7% (22/301) of the reversals for serious error
resulted in a determination on retrial that the defendant was not guilty of the capital
offense.®®

. The result of very high rates of serious, reversible error among capita convictions and

5
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sentences, and very low rates of capital reconviction and resentencing, isthe severe attrition

of capital judgments. Asisillustrated by the flow chart below:

1 For every 100 death sentences imposed and reviewed during the study period, 41 were
turned back at the state direct apped phase because of serious error. Of the 59 that got
through that phase to the second, state post-conviction stage, at least*® 10%—meaning
6 more of the original 100—wer e turned back dueto seriousflaws. And, of the 53 thet
got through that stage to the third, federa habeas checkpoint, 40% —an additional 21 of
the original 200—wereturned back because of serious error. All told, at least 68 of the
original 100 wer e thrown out because of seriousflaws, compared to only 32 (or less)
that were found to have passed muster—after an average of 9-10 year s had passed.

2. And among the individuads whose desth sentences were overturned for serious error, 82%
(56 in our example) were found on retrid not to have deserved the degth pendlty, including

7% (5) who were found innocent of the offense.
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. High error rates pervade American capita-sentencing jurisdictions, and are geographically
digpersed. Among the 26 deeth-sentencing jurisdictions with at least one case reviewed in both the
date and federa courts and as to which information about dl three judicid ingpection Sages is
avalabdle
1 24 (92%) have overdl error rates of 52% or higher;

2. 22 (85%) have overdl errorsrates of 60% or higher;

3. 15 (61%) have overdl error rates of 70% or higher.

4, Among other gtates, Maryland, Georgia, Alabama, Mississippi, Indiana, Oklahoma,
Wyoming, Montana, Arizona, and Cdiforniahave overdl error ratesof 75% or higher.*’

. It sometimes is suggested that Illinois, whose governor declared a moratorium on executions in
January 2000 because of a spate of death row exonerations there,®® generates “ uniquely” flawed
death sentences*® Our datadispute this suggestion: The overall rate of seriouserror found to
infect Illinois capital sentences (66%) actually is dightly lower than the nationwide
average (68%).%°

. High error rates have persisted for decades. A majority of al casesreviewed in 20 of the 23
study year s—including in 17 of the last 19 years—were found serioudy flawed. In half of the
years sudied, the error rate was over 60% . Although error rates detected on State direct apped
and federal habesas corpus dropped some in the early 1990s, they went back up in 1995°". The
amount of error detected on state post-conviction has apparently risen throughout the 1990s.%?

. The 68% rate of capital error found by the three stage ingpection processis much higher than

theerror rate of lessthan 15% found by those same three inspectionsin noncapital criminal
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cases.”

. Appointed federd judges are sometimes thought to be more likely to overturn capita sentences than
date judges, who amost dways are eected in capital-sentencing states™ In fact, state judges are
the firg and most important line of defense againg erroneous death sentences. They found serious
error in and reversed 90% (2,133 of the 2,370) capita sentences that were overturned during the
study period.>®

. Under current state and federd law, capitd prisoners have a legd right to one round of direct
appdlate, state post-conviction and federa habeas corpus review.*® The high rates of error
found at each stage—including even at thelast stage—and the persistence of high error
rates over time and across the nation, confirm the need for multiple judicial inspections.
Without compensating changes &t the front-end of the process, the contrary policy of cutting back
onjudicid ingpection makes no more sense than responding to the insolvency of the Socid Security
System by forbidding it to be audited.

. Finding dl this error takes time. Caculating the amount of time using information in published
decisonsis difficult. Only asmall percentage of direct gppedls decisions report the sentence dete.
By the end of the habeas stage, however, alarger proportion of sentencing datesis reported in one
or another decison in the case. Accordingly, it is possibleto get agood sense of timing for only the
599 cases that were finally reviewed on habeas corpus. Among those cases.

1 It took an average of 7.6 years after the defendant was sentenced to die to complete
federd habesas consderation in the 40% of habeas cases in which reversible error was

found.
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2. In the cases in which no error was detected at the third ingpection stage and an execution
occurred, the aver age time between sentence and execution was 9 years. Matters
did not improve over time. In the last 7 study years (1989-95), the average time
between sentence and execution rose to 10.6 years.”

. High rates of error, and the time consequently needed to filter out dl thet error, frudtrate the gods
of the death pendty system. Figure 1 below compares the overdl rate of error detected during the
Sate direct apped, Sate post-conviction, and federa ingpection process in the 28 states with at
least one capita case in which both ingpections have been completed (the orange line), to the
percentage of death sentencesimposed by each state that it has carried out by execution (the red
line).*® In generd, where therate of seriousreversibleerror in a state's capital judgments
reaches 55% or above (as is true for the vast majority of states), the state's capital
punishment system is effectively stymied—uwith its proportion of death sentencescarried

out falling below 7%.
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The recent rise in the number of executions™ is not inconsistent with these findings. Instead of
reflecting improvement in the quality of desth sentences under review, the risng number of executions may
smply reflect how many more sentences have piled up for review. If the error-induced pile-up of casesis
the cause of risng executions, their rise provides no proof that a cure has been found for disurbingly high
error rates. To see why, consider a factory that produces 100 toasters, only 32 of which work. The
factory’s problem would not be solved if the next year it made 200 toasters (or added 100 new toasters
to 100 old ones previoudy backlogged at the ingpection Sage), thus doubling its output of working products
to 64. With, now, 136 duds to go with the 64 keepers, the increase in the latter would smply mask the
persstence of crushing error rates.

The decisive question, therefore, is not the number of death sentences carried out each year, but
the proportion. And as Figure 2 below shows®
. In contrast to the annua number of executions (the middle line in the chart), the proportion of

death row inmates executed each year (the bottom line) has remained remarkably stable—

and extremely low. Since post- Furman executions began in earnest in 1984, the nation has
executed an average of about 1.3% of its death row inmates each year; in no year hes it
ever carried out more than 2.6 per cent—or 1 in 39—of those on death row.®

. Figure 1 thus suggests that executions ar e increasing, not because of improvementsin the
quality of capital judgments, but instead because so many mor e people have piled up on
death row that, even consstently tiny proportions of people being executed—because of
consstently prodigiouserror and reversal rates—are prompting the number of executions

to rise.? Asin our factory example, rising output does not indicate better products, and instead
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seems to mask the opposite.
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Figure 2. Persons on Death Row and
Percent and Number Executed, 1974-99
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Figure 1, p. 11 above, illudrates another finding of interest that recurs throughout this Report: The
pattern of capita outcomes for the State of Virginiais highly anomaous, given the Sae shigh execution
rate (nearly doublethat of the next nearest state, and 5 times the national average) and its low
rate of capital reversals (nearly half that of the next nearest state, and lessthan one-fourth the
national aver age). The discrepancy between Virginia and other capitd-sentencing sates on this and other
measures’ presents an important question for further study: Are Virginia capita judgments in fact half as
prone to serious error as the next nearest state and 4 times better than the nationa average?* Or, on the

other hand, are its courts more tolerant of serious error? We will address this issue bdow and in a

subsequent report.®

[11.  Confirmation from a Parallel Study
Reaults from apardld study by the U.S. Department of Justice suggest that our 32%, or one-in-

three, figure for vaid desth sentences actualy overgtates the chance of execution:

. Included in the Justice Department study is a report of the outcome as of the end of 1998 of the
263 death sentences imposed in 1989.% A find digposition of only 103 of the 263 desth sentences
had been reached nine years later.®” Of those 103, 78 (76%) had been overturned by a state or
federal court. Only 13 death sentences had been carried out.%® So, for every one member of the
death row class of 1989 whose case was findly reviewed and who was executed as of 1998, six
members of the class had their cases overturned in the courts.

. Because of the intensive review needed to catch so much error, 160 (61%) of the 263 death

sentences imposed in 1989 were still under scrutiny nine years later.®

15
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. The approximately 3,600 people on death row today have been waiting an average of 7.4 years
for afina declaration that their capitd verdict is error-free—or, far more probably, that it has to
be scrapped because of serious error.”

. Of the approximately 6,700 people sentenced to die between 1973 and 1999, only 598—I ess
than one in eleven—were executed.” About four times as many had their capita judgments

overturned or gained dlemency.”

IV. Implications of Central Findings

To hdp appreciate these findings, condder a scenario that might unfold immediately after any death
sentence is imposed in the U.S. Suppose the defendant, or a relative of the victim, asks a lawyer or the
judge, “What now?’

Based on dmogt a quarter century of experience in thousands of cases in 28 death-sentencing
statesin the U.S. between 1973 and 1995, aresponsible answer would be: “ The capital conviction or
sentence will probably be overturned due to serious error. It'll take nine or ten years to find
out, given how many other capital cases being reviewed for likely error are lined up ahead of this
one. If the judgment is overturned, a lesser conviction or sentence will probably be imposed.” ™

As anyone hearing this answer would probably conclude as a matter of sheer common sense, all
thiserror, and al the time needed to expose it, are extremely burdensome and cogtly:

. Capital trials and sentences cost more than noncapital ones.”* Each time they have to be done
over—as happens 68% of the time—that difference grows exponentialy.

. The error-detection system al this capitd error requires is itsdf a huge expense—apparently

16
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millions of dollars per case.”

. Many of the resources currently consumed by the capitd system are not helping the public, or
vidims, ™® obtain the valid desth sentences for egregious offenses that a mgjority support. Given that
nearly 7 in 10 capital judgments have proven to be serioudy flawed, and given that 4 out of 5
capita casesin which serious error isfound turn out on retria to be more appropriately handled as
non-capita cases (and in a sizeable number of instances, as non-murder or even non-criminal
cases),”” it is hard to escape the conclusion that large amounts of resources are being wasted on
cases that should never have been capital in thefirgt place.

. Public faith in the courts and the crimind justice system is another casudty of high capita error
rates.”® When most capital-sentencing jurisdictions carry out fewer than 6% of the death sentences
they impose,” and when the nation as a whole never executes more than 2.6% of its death
population in a year,2° the retributive and deterrent credibility of the deeth penalty islow.

. When condemned inmates turn out to be innocent®—an error that is different in its consequences,
but is not evidently different in its causes, from the other serious error discussed heré>—thereis
no accounting for the cost: to the wrongly convicted;®® to the family of the victim, whose seerch for
judtice and closure has been in vain; to later victims whose lives are threatened—and even taken—
because the red killers remain at large® to the public's confidence in law and legd intitutions;
and to thewrongly executed, should justice miscarry at trid, and should reviewing judges, harried
by the amount of error they are asked to catch, miss one.®
If what were at issue herewasthe fabrication of toasters (to return to our prior example),

or the processing of social security claims, or the pre-takeoff inspection of commercial air craft—
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or the conduct of any other private- or public-sector activity—neither the consuming and the
taxpaying public, nor managersand investors, would for a moment tolerate the error-rates and
attendant costs that dozens of states and the nation as a whole have tolerated in their capital
punishment system for decades. Any system with thismuch error and expense would be halted
immediately, examined, and either reformed or scrapped.

The question this Report poses to taxpayers, public managers and policymakers, is
whether that same responseiswarranted here, when what isat issueisnot the content and quality
of tomorrow’s breakfast, but whether society has a swift and sure response to murder, and
whether thousands of men and women condemned for that crimein fact deserveto die.

T

The remainder of this Report more fully describes our findings. Part V describes the review process
for capital sentences. Part VI describes our study methodology. Parts VII, VIII and IX more thoroughly
document and display our findings about the frequency with which reversble error is found in capitd
judgments in the United States between 1973 and 1995, and the time taken to find those errors. Part VI
examines reevant factors at the nationd leve. Part VIII does so using comparative analyses of the 28
capital-sentencing states in which at least one case had advanced through the entire post-sentence
ingpection process. And Part IX does the same thing, comparing the 8 federa judicid circuits and
correponding regionsinto which they are divided. After presenting avariety of information, Parts VII, VIII
and IX preiminarily address the potentia causes of so much error in capital sentencing. Findly, Part X
briefly describes the more sophisticated andyses we will undertake in the next phase of our study (to be

published in the Fdl) to set the stage for proposed reforms.
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V. The Capital Review Process

This phase of our study asks what state and federa courts discovered when they inspected capital
convictions and sentences imposed during the 23-year sudy period. In alater phase, we will consder some
candidate causes of the evidently irrationa patterns of error that those courts have detected. In order to
frame these questions, we first describe the capita-inspection process whose results we are studying.

A. First Inspection: State Direct Appeal

In Furman v. Georgia and later cases, the Supreme Court suggested that state high courts were
required to review al desth sentences on direct review.®® As a consequence, the law of nearly dl sates
requires that capital judgments be automatically appeded.®” And as a mater of fact, virtualy dl capitdl
judgments are appealed.® In dl but two of our study States, that appedl ran directly from the trid court to
the highest court in the state with crimina jurisdiction, which is typically the state supreme court or, asin
Oklahomaand Texas, a“court of crimina appeds.”® In Alabama and Ohio, there were two rounds of
gpped s in the date direct review process—fird to an intermediate court of crimina appeds, and then to
the state supreme court.*® Reversal of acapita conviction or sentence on direct appedl requires a showing
of “serious error” as defined earlier.™

In nearly dl casesin which the direct gpped decison runs entirely againg the defendant, he or she
seeks certiorari in the United States Supreme Court.*? Although in the vast majority of cases, the Supreme
Court denies review, it occasondly undertakes merits review and either affirms or reverses® Certiorari
proceedings are typicaly understood to be a part of the direct review, or pre-findity, stage of a criminal
case, and they are treated that way here. If the Supreme Court reversed a capital conviction or sentence

on direct review of the state high court’s decision, we counted that decision as a direct-apped finding of
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serious (indeed, in al such cases, federal congitutiona™) error.

B. Second I nspection: State Post-Conviction

In order to seek federd habeas review of a congtitutiona claim, the prisoner must have exhausted
a least one full round of statejudicid remediies for the daim.® There are cartain kinds of daimsthat cannot
easily be exhausted at trid and on direct gpped because the defendant cannot discover or adequately
litigete the facts or the legal principles supporting the dlaims at trial or on direct apped.®” This sometimes
occurs (1) because a police officer, prosecutor or other State actor has suppressed the relevant facts (which
may itself have violated the Congtitution, as when the suppressed facts show the defendant is innocent,®
or may keep the defendant from establishing the violation of some other principle, as when police
suppressed evidence that they coerced the defendant into confessing, or when the prosecutor hid his efforts
to keep African-Americans off of crimind juries®); (2) because the agent of the violation was the
defendant’s own trid or direct apped attorney (as in the case of ineffective assstance of counsd), thus
preventing the defendant from recognizing or fairly litigating the daim;*® (3) because the evidence
establishing the claim was not reasonably available to the defense a the time of tria or apped for some
other reason™™ (as when counsdl later discovers that the trial judge was corrupt™® or biased,'® that ajuror
lied during the jury sdection process™ or that the bailiff secretly lobbied the jury to convict or
condemn'®); or (4) because the legdl rule establishing the cdlaim did not exist at the time of trid or appedl
and the rule applies “ retroactively” to the prisoner’s case.'®

Because the Supreme Court has suggested that states are condtitutionaly required to provide
adequate state pogt-conviction remedies for federal condtitutional claims that cannot properly be pursued

a tria and on direct apped,™” and because federa habeas law rewards states when they do provide such
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remedies'® al states now do s0.'® State capital prisoners seeking to preserve their access to federa
habess review accordingly are obliged to exhaust those remedies, and the professond obligetion of capita
atorneysto subject their clients' convictions and sentences to searching scrutiny compels them to pursue
dtate post-conviction review in nearly dl capita cases™®

State post-conviction review takes a variety of forms under a variety of names (.g., habeas
corpus, coram nobis, extraordinary motion for new tria, and state post-conviction procedures acts).
Traditionaly, such proceedings have taken place after the completion of date direct apped and have
entailed thefiling of a petition for review with the judge who presided over the origind trid, and the goped
of any adverse rulings up to an intermediiate state appellate court and then to the state high court.™™ More
recently, an increasing number of states (1) have adopted “unitary apped” procedures that require direct
apped and state post-conviction proceedings to take place nearly smultaneoudy,™ and/or (2) have
required prisoners to commence state post-conviction proceedings in a Sate intermediate or high court that
either can grant or deny Sate pogt-conviction relief once and for dl, or can remand the case to atrid court
to take evidence. In mogt dtates, state post-conviction review is limited to claims that were not and could
not have been raised on direct apped and that arise under state or federal constitutional law.™*

Most capital prisoners also seek U.S. Supreme Court review on certiorari of adverse state post-
conviction proceedings, which the Supreme Court (very) occasiondly grants.™* In the event that the Court
does s0, and grants relief, our classfication scheme counts that decision as part of the state post-conviction

inspection phase.™
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C. Third Inspection: Federal Habeas Corpus

Because federal habeas corpus practice is controlled by federal statute,™® it is far more uniform
across sates than are direct apped and state post-conviction proceedings. Habeas proceedings begin with
thefiling of a petition in a United States Didrict Court in the date in which the defendant was convicted and
isincarcerated.™” If relief is denied, and if (but only if) the prisoner can show that his petition presents a
substantial constitutional dlaim, he may apped the denid to afederd dircuit court,™*® and if the ditrict court
opinion is affirmed and astay of execution is available, he may petition the Supreme Court for certiorari.**®
Although habeas proceedings at the digtrict court level are ameatter of statutory right, stays of execution
are nat, thus limiting capital habeas proceedings to cases in which the prisoner can secure afederd stay of
execution based on a substantial congitutional claim.™® Habess relief is limited to a category of “serious
error” that is even narrower than the analogous of category of “serious’ direct-appeal error.*

A gylized depiction of the pogt-tria review processin capita casesthat we are sudying hereis set

out below.
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VI. The Study

This study began in 1991 when the Chair of the Senate Judiciary Committee asked the lead author
of this Report to calculate the frequency of rdlief in capital habess corpus cases ™ Smply identifying the
relevant cases turned out to be a monumenta task, because thereis no single repository of capital habeas
corpus decisons ether nationaly or even (especidly at the time) in most desth-sentencing Sates, and key-
word searches of reported cases are substantialy under-inclusive (because some decisions that are capital
are not identified as such) and over-inclusive (because many cases in which a death sentence was not
imposed either began as capitd cases or refer to capitd cases). Working with volunteer law student
assigtants, therefore, the senior author undertook a painstaking search for capital habeas cases relying on
(1) the NAACP Lega Defense Fund's (LDF 9) quarterly desth row census,™® (2) computerized and book
research, and (3) a series of conversations with staff members of sate death penaty resource centers and
other local desth pendty lawyers who were familiar with some of the cases and deeth row inmatesin their
states.

In late 1995, the study was expanded from a smple count of cases and their outcomesto a search
for information that might help explain why redlief is granted in o many capital habess cases. In that yesr,
ateam with socid scientific expertise was assembled, and began collecting gpproximately 1300 items of
information about each case—rdating to defendants, victims, offenses, evidence, lawyers, judges, timing,
cams, defenses, court procedures, and the like. We soon determined that the only reasonably ble
source of thiskind of information was published judicid decisons of federd habeas courts themsdlves and
of state courts when they denied rdlief at earlier inspection stages®

During 1996, 1997 and 1998, the senior authors devel oped, tested and revised astudy instrument,

24

finrep.PDF SOURCE PAGE 24 OF 28



CRIMINAL JUSTICE TODAY

developed and fine-tuned a set of research protocols, assembled and trained a series of law student
researchers to collect the information caled for by the study information, periodicaly checked and
rechecked their completed forms, and in thisway collected data on 599 initid federa habeas corpus cases
and 173 second or successive federa habeas corpus cases. The research protocol called for researchers
firgt to identify the “fina federd habeas corpus decison” (the decision of the last and highest federa court
to findly resolve the merits of the habeas gpplication), then to identify al other available state and federd
decisions addressing the same capita judgment (i.e., either the capital conviction, sentence or both), and
then to extract from each of those decisons avariety of information that was then coded onto the research
ingrument. Beginning in 1997 and continuing through 1999, the information on the udy instrument in eech
case was entered into a data base and again checked and rechecked.

We collected the resuits of al federd habeas corpus decisions that became “find” between January
1, 1973 and October 2, 1995.'% By “find,” we mean that (1) the highest federal court to which the case
has been timely brought ether by the filing of a petition or an apped hasfindly ruled on the vdidity of the
capitd judgment (meaning both the conviction and desth sentence), (2) the time for reconsideration or
rehearing by that court has passed, and (3) the time for U.S. Supreme Court review has passed without that
Court’s choosing to review the decision or, if it did choose to review it, with its own find merits decison
having been rendered. Here again, afinding of “serious error” is made only if the capital conviction, the
capital sentence, or both were overturned due to prgjudicia, reversible error.*

Early on, it appeared that amgjor factor in determining outcomesin federal habeas cases was the
date that imposed the capitd judgment under review. For example, dthough judges of the same (Eleventh)

federd circuit court reached nearly dl of thefind federd habeas decisonsin cases from Horida, Alabama
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and Georgia, their reversd rates in cases emanating from each of those three states were quite different
(respectively, 37%, 45%, and 65%), suggesting that there was something about esch particular state's
death sentences that made them more or less error-prone® To study this possibility, we collected
information (in 1997 through 1999) about how dates differ in regard to their demography, law, politics,
judicid organization and funding, desth-sentencing history and the like.

An early hypothesisin this regard was that the rate of error found by federal habeas proceedings
might be related to the rate of error found in Sate direct gppedl s—either because lax Sate ingpections might
impose extrawork on later federa ones (uggesting an inverse reationship between error rates found et the
two stages), or because excessive amounts of error might overwhelm judges at the first checkpoint,
permitting condderable remaining error to dip through and be caught (if at al) by judges a a later
checkpoint (suggesting amore direct relationship between error rates found at the two stages).*® To test
this hypothesis, we collected information about eech sate' s capitd direct apped outcomes—prompting our
second mgjor Sudy, covering the approximeately 4,600 state direct apped decisons during the 1973-1995
study period. Working back and forth from the LDF death row census and computerized legd research
data bases, we compiled aligt of dl capitd direct goped decisonsin the study period, then collected asmall
st of information about each case from published opinions that our search identified.

We collected the results of dl direct apped decisionsthat became “find” between January 1, 1973
and December 31, 1995. By “find,” we mean that (1) the highest state court with jurisdiction over the
gpped had findly ruled on the vdidity of the judgment (meaning both the conviction and death sentence),
(2) thetime for reconsideration by that court had passed, and (3) the U.S. Supreme Court did not review

the decision or, if it did review it, had rendered afina merits decision by the end of 1995.%° A finding of
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“serious error” was made if reversible error was found and the capita conviction, sentence or both were
overturned.”*

Subgtantialy later in the process, we began collecting data on state post-conviction outcomes.
Those data are especidly hard to find. Unlike state direct gpped decisons and gppdlate-level federa
habeas decisons, which dmost dways are published in capital cases, Sate post-conviction decisons often
are not published, even in capital cases. Thisis particularly so because sate post-conviction review often
begins—and when it leads to reversal, ends—in tria courts that dmost never publish their decisons™ Nor
isthere any central repository of information about when and where capitd state pogt-conviction petitions
are pending, making it difficult to ascertain (1) the number of Sate post-conviction cases that actudly were
decided at that stage during the study period (as opposed to the number that were avail able for resolution
at that stage, because they had “cleared” date direct apped) and, thus, (2) the proportion of actually
decided cases in which “serious error” was found.

For these reasons, as is more fully described in the introduction to Appendix C, we limited our
collection of dtate post-conviction data to a list of known state post-conviction reversals of capita
judgments in the study states in which capita cases had progressed significantly beyond the direct apped
sage by the end of 1995. Thisligt, sat out in full in Appendix C, enables usto derive an interesting, though
incomplete, picture of the rates of error detected by state post-conviction courts in reviewing death
sentences. To do S0, we make three obvioudy inaccurate, but rdliably conservative, assumptions. Frst we
assume that we have a complete list of capitd state pogt-conviction reversals due to serious error that
occurred during the study period. In fact, our ligt isincomplete, dthough it probably contains most such

reversals. Second, we assume that every capita case that was available for state post-conviction review
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becauseit had “ cleared” direct appea during the 1973-1995 study period was finally decided on state
post-conviction during thet period. In fact, many of the “available’ caseswerenot findly decided and were
il being litigated on state post-conviction as of the end of 1995. Taken together, these two assumptions
lead to athird assumption —that every capitd judgment that was available for Sate post-conviction review
and is not known to have been reversed due to serious error during the study period was affirmed.
Cdculding eror ratesin this manner sysematicaly underestimates those rates (and overstates success
rates) by (1) underestimating the numerator (the number of serious errors found, which we have
undercounted) and (2) overstating the denominator (the number of cases finally reviewed for serious
error, for which we have substituted the obvioudy larger number of cases available for review).'*
Accordingly, our estimates of the rate of serious error found on state post-conviction review are understated
and consarvative.

Andysis of the data collected in our habeas corpus and direct apped studies began in earnestin
mid-1999 and continues at thiswriting, dong with analyses of our newer, sate post-conviction deta. This
Report presents the findings of our initid analyses. These focus on the basic operation and outcomes of the
pog-trid system for reviewing capita judgments: How many and what proportion of deeth sentences were
reviewed a each of the three ingpection stages during the study period—nationdly, in each capita-
sentencing state, and in each federd judicid circuit and corresponding geographic region? How much error
was found, and by whom? How long did the process take? How do sates compare in their sentencing and
execution rates and adong other dimengons that might help explain differences in the frequency of capita-

sentencing error?
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